Options around the future Maintenance of the Estate Roads.

Informal Notes of meeting on 11'" February 2020

In attendance:

e David Lockyer, Roads Company

e David George, Hon. Solicitor

e Paul Seeley, Vice Chair of the Parish Council
e Kevin Godden, Lead Member for Finance.

Background

At the Council meeting on 7™ November 2019, a report (minute C.111) was considered
on the future funding of roads maintenance by the Lead Member for Finance. In
particular the concern was the level of contribution appeared to be falling year on year
and whether this would reach a tipping point, when many more people would then not
pay, whether if the roads were to deteriorate beyond the capacity of the Roads Company
to maintain them. It was resolved that the Council would discuss the matter with the
Roads Company and also seek advice on the Councils capacity, with its General Power of
Competence, to:

e Contribute to the maintenance of the unadopted roads on the Estate (through a
grant payment), and

e Were the Roads Company to dissolve, would the Council have the powers to step
in and maintain these roads.

Following on from the Parish Council meeting on 5™ December 2019 it was agreed the
Council hold preliminary discussions with the Roads Company and take advice from the
Hon Solicitor. On 7" January 2020, it was also agreed to seek the advice of NALC.

It was agreed that it was a difficult matter to resolve when reflecting on:

e the issue of general rights of way probably being granted or acquired across
these “private roads”

e the private roads are defined as public highway,

e the complexities of the different ownership of the roads

e The adequacy and legal status of the existing estate covenants OR the covenants don’t
reflect current income requirements that would cover the value of maintenance.

Scale of Problem

Circa 10% do not pay. The voluntary contribution or levy (which it has become known
and referenced as by the Roads Company) is calculated to cover liabilities and in a sense
covers non-payment or bad debts. This level of bad debt has stayed at similar levels and
despite chasing, the non-payers will be unlikely to pay on principle. In summary the
issue is probably static and unlikely to get worse, as new people who move to the estate
pay the levy or contribution.

Council’s power to do Highways Maintenance

It was felt that highways maintenance is the responsibility under statute for other forms
of local authority but not a parish or town council. The stepping in by the Parish Council,
even with the GPC would be a potential risk and the Council should seek to comprehend
whether it had insurance to cover the risk of Judicial Review Application if it did step in
and was faced with a challenge on its powers and procedures.



Roads Company to Purchase the Roads

It was considered that the purchase of the roads would not be helpful to the Roads
Company [or the Council if it stepped in], as this may increase liabilities for injury or
damages but would not provide improvement to the matter in hand, which was the
recovery of bad debts. In order to raise public awareness of the valuable and essential work
undertaken by its officers on behalf of local residents it was suggested that the Roads Company
should consider advertising the business, what they do, the benefits and works they
undertake, their five year plan and how they are financed.

It was generally considered a positive step for the Roads Company to purchase some
advertising space in the Parish Magazine or by a leaflet drop to advertise and sell their
services, to include

e the protection of households from loss of property value due to the poor quality
of the roads and gulley’s in their immediate area

e the cost of the utility companies or roads maintenance companies from carrying
out emergency repairs outside a property and recovering the cost of these works
directly to the owner of the said property.

For example, the cost of repairing a land slip, unblocking or repairing a gulley, digging
out and replacing a service utility (gas, water etc.) outside a property may result in the
direct recovery of the expense by the said property, whilst at this moment the Roads
Company would step in.

This may not impact on the bad debts but it would be good practice for all those that do
pay, but may encourage people to pay as an “insurance” against unforeseen costs of
urgent utility providers works etc that would fall on the local properties to meet the cost.

It was also suggested that all payments should be made on direct debit to improve
efficiency of collection and could be made monthly to make it easier and more
affordable.

Local Authority Company

Local authorities have powers to set up their own companies to undertaken works that a
Council department would undertake. There are a number of restrictions placed upon
these companies and again, it was not seen as being advantageous to incur the costs of
setting up and operating such a company to allow the recovery of bad debts or to use
such a vehicle for the Council to undertake maintenance works on its behalf. If the
Council had the powers it would always outsource the works and management of these
to a suitability qualified company.

VAT Recovery by Roads Company

The Roads Company is not registered for VAT as its turnover falls under the mandatory
registration requirements. However, it is possible to register voluntarily and this would
enable the VAT to be recovered from the invoices issued to Company by contractors.
Advice would need to be considered as to whether the income from contributions or levy
would be taxable, if so, it is not worth considering registering for VAT. Itis
recommended that the Roads Company seek advice on this matter relates to the taxable
status of the income from third parties.



Council’s Power to raise contributions and pay grants to Roads Company

The Council has statutory powers under the Local Government Act 1972 which sets out
what it can and cannot do. This has been supplemented by numerous Acts of Parliament,
regulations etc. Three key areas for consideration are:

e Statutory Powers

e Section 137 of the Local Government Act 1972
e General Power of Competence

e The Localism Act 2011

Statutory Powers

The Parish Council does not have statutory powers to directly undertake or procure
highways works.

Section 137 of the LGA 1972

Under S.137 of the LGA 1972, this provides the Council will powers to incur expenditure
subject to a financial limit calculated per head of population which in their opinion is in
the interests of, and will bring direct benefit to, their area or any part of it or all or some
of its inhabitants. This is based upon the assumptions that the Council is not prohibited
in incurring expenditure on the making of grants for highways works. Under S.137, this
could allow the Council to raise monies to meet or contribute to the cost of the bad debts
value.

General Power of Competence under Localism Act 2011

The Parish Council is an eligible local authority for the purposes of Chapter 1 of Part 1 of
the Localism Act 2011 Act and so has a general power of competence. This power gives
the Council the same power to act that an individual generally has and provides that the
power may be used in innovative ways, that is, in doing things that are unlike anything

that a local authority - or any other public body - has done before, or may currently do.

The key questions are whether:

1 an individual can raise taxes for the purposes of undertaking NO
highways maintenance works.

2 an individual can undertake works to the “public highway” NO

3 an individual can pay a grant to the Roads Company for the YES
purposes of undertaking roads maintenance.

Conclusion
The meeting concluded that:

A. The Council may have to rely upon the S.137 powers to support any bad debt
provision

B. The Council could support the making of grants to the Roads Company under the
LA 2011. Depending on the level of proposed grants an approach to the electorate by way of
Parish poll might be appropriate in such circumstances”



C. It is doubtful that the Council can raise the precept and incur expenditure for
directly undertaking highways maintenance works.

D. It would be beneficial for the Council to check it has JR insurance to protect itself
in case it decided to directly intervene in the undertaking of emergency highways
maintenance works or longer term, take responsibility for the delivery of
highways maintenance works

E. The Council should invite NALC to provide a view on the Council’s powers to
undertake or procure highways maintenance works.



